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What Do You Believe Is The Most
Significant Concern When
Working With Wetlands?
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Predictability and Consistency



“Consistent with longstanding practice, the 
agencies will assess these waters based on the 
best professional judgment informed by the 
best available information.”
  - DEPARTMENT OF DEFENSE
   Revised Definition of “Waters of the United States”
   December 28, 2022



CORPS OF ENGINEERS PERMITTING



WHAT IS A USACE & WOTUS WETLAND?

Vegetation Hydrology Soils



WHO MAKES THE RULES?

• Rules are constantly being challenged between 
Developers and Environmentalists and are often 
changing.

• EPA delegates authority and responsibly to the 
USACE

• POTUS influences EPA policy changes
• SCOTUS decisions affect policy interpretation and 

implementation of new rules 

2 Current Recent Rule Changes 

- EPA’s New “Durable” Rule
- Sackett v. Environmental Protection Agency



WHO DECIDES WHAT IS A WETLAND?
Wetland ≠ Wetland Differing Identification & Mapping Methodologies 

• Defines “Wetlands” so that these features can be 
regulated as Waters of the U.S. by the Clean Water 
Act

• Limited EPA Database
• Must Meet all 3 of 3 Wetland Indicator Criteria 

• Vegetation
• Hydrology 
• Soils

• Requires an On-The-Ground Field Survey
• Permitting requires a Wetlands Delineation Report

• Congress enacted the Emergency Wetlands 
Resources Act of 1986 which directs the U.S. Fish 
and Wildlife Service to map America’s “Wetlands”

• Has An Excellent Online Database
• Just Needs 1 of 3 Wetland Indicator Criteria

• Hydrology 
• Aerial Photography Interpretation Is Good Enough
• No Survey & Mapping Accuracy Standard 



”DURABLE” RULE
“This rule establishes a durable definition of 
“waters of the United States” that is 
grounded in the authority provided by 
Congress in the Clean Water Act, the best 
available science, and extensive 
implementation experience stewarding the 
nation’s waters.”

“On December 30, 2022, the agencies 
announced the final "Revised Definition of 
'Waters of the United States'" rule. On 
January 18, 2023, the rule was published in 
the Federal Register and the rule took effect 
on March 20, 2023. More information about 
the final January 2023 Rule is available 
below. ”

600 Pages (Double Spaced)
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SACKETT V. EPA
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SACKETT V. EPA



On August 29, 2023, the EPA issued a final rule to amend the final “Revised 
Definition of ‘Waters of the United States’” rule, published in the Federal 
Register on January 18, 2023. 

This final rule conforms the definition of “waters of the United States” to the 
U.S. Supreme Court’s May 25, 2023, decision in the case of Sackett v. 
Environmental Protection Agency. 

Parts of the January 2023 Rule are invalid under the Supreme Court’s 
interpretation of the Clean Water Act in the Sackett decision. 

The conforming rule, "Revised Definition of 'Waters of the United States’ 
became effective on September 8, 2023.









From USEPA/USACE 9/12/23 Webinar 
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The WGA team is committed to informing our clients on 
regulatory changes. To find out more on how we can 
help, you can reach out to us at:

info@wga-llp.com 

Or contact me directly at

rfontenot@wga-llp.com 
832.817.4380 



The Louisiana Coastal Zone
Ascension, Assumption, Calcasieu, Cameron, Iberia, 

Jefferson, Lafourche, Livingston, Orleans, Plaquemines, St. 
Bernard,  St. Charles, St. James, St. John the Baptist, St. 
Martin, St. Mary, St. Tammany, Tangipahoa, Terrebonne, 

Vermilion



OCM’s Regulatory Role
Regulate all types of activities 

within the LA Coastal Zone that 
may have an impact on coastal 
resources

Balance Development vs. 
Conservation

Balance Multiple Uses vs. Limited 
Resources



OCM Objectives

AVOID
Can adverse impacts to coastal waters be 

avoided by relocating or redesigning 
project?

MINIMIZE
Can adverse impacts to coastal waters be 

minimized by utilizing less damaging 
construction techniques?

MITIGATE
Compensation for loss of habitat value
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