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Current NSR Issues
 1-year

processing statutory mandate
 Lack of grandfathering
 SIP “gap” (status map)
 Push for PTE in place of PAE
 Particulate matter definition
 1-hour NO2 and SO2 NAAQS
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1-Year Processing Statutory
Mandate
 Historically,

EPA has not taken very
seriously the Clean Air Act (CAA)
statutory mandate to take final action
on complete PSD applications within
one year
 However, on 5/26/11, DC District Court
Judge Leon issued an unforgettable
Memorandum Opinion on the Avenal
Power Center case
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Avenal
 Forcefully

rejecting EPA’s arguments
with colorful language
(“Horsefeathers!” and “…that dog
won’t hunt.”), the Judge told EPA that
they must comply with the 1-year
mandate, including appeals to the
Environmental Appeals Board (EAB),
so that there is a non-appealable final
agency action within one year.
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Avenal…


The processing had already been going
on for 3 years and showed no signs of
ending, since EPA was insisting that
Avenal revise its application to address
new requirements that became effective
more than a year after the complete
application was filed (although EPA had
retreated from imposing the new
requirements in a remarkable 1/31/11
declaration from Gina McCarthy)
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Avenal…


The court gave EPA an additional 3
months (until 8/27/11) to take final action
 The next day (5/27/11), EPA noted the
court’s opinion but issued an appealable
(rather than non-appealable) permit






Presumably, EPA intends to complete any
appeals by 8/27 so as to comply with the court
order and issue the non-appealable permit
To not do so seems to be just asking for a
contempt citation
Of course, any “final” permit can still be
litigated in court
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Avenal…
 Unless

appealed successfully, the
opinion applies to all PSD permits
issued under EPA’s rule (delegated
States and where EPA implements its
own rule)
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Detroit Edison/DTE Decision
 In

granting summary judgment to DTE,
the federal District Court (Southern
District of Eastern District of Michigan)
held that:




DTE abided by their statutory and
regulatory obligations because no permit
(as yet) was required for the project
DTE’s Notice Letter, while “not very
specific”, met the regulatory requirements
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DTE…


Plaintiff argued that the project was a major
modification and should have had a PSD permit








DTE argued that their projection indicated that the
increase would not be significant
Projections were reported to the DEQ and actual
emissions would be monitored
DTE acknowledged that they did not obtain a permit
and that, based on actual measurements, the project
“may eventually prove to be a “major modification.””
However, DTE argued that that determination “cannot
be made until the completion of the first year for which
such measurements are required.” Therefore, any
post-construction enforcement action is premature.
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DTE…


The judge agreed with DTE’s analysis:


The 2002 NSR rules (and Michigan’s SIP)
lessen the pre-construction burden on
existing facilities so long as certain
requirements are met. Sources can either:
• Get a permit before commencing their projects, or
• Measure their emissions afterward and run the risk
of an enforcement action



Allows source to “pursue necessary
maintenance work without the expensive,
burdensome and potentially unnecessary
permitting requirements”
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DTE…


The Judge also dismissed arguments
that:






DTE’s notice was untimely (filed the day
before construction commenced, but no
requirement in rule regarding how far in
advance notice must be submitted)
Notice Letter contained “boilerplate”
language (contained all the required
information)
DTE should have provided an explanation fof
the basis for excluding emissions, but did not
(explained, although not very specifically)
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Lack of Grandfathering
 EPA

used to provide “grandfathering”
as a means of transition between rules
on a routine basis
 More important now than ever due to
longer than ever processing times, but
EPA moving away from grandfathering
instead
 PM2.5 grandfathering (using PM10) was
first time EPA allowed, then took away
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SIP Gap
 Refers

to time period when State has
promulgated a revised NSR rule but
EPA has not yet approved the new rule
into the SIP
 During this time, sources must comply
with both rules
 Termed a “SIP gap”
 More than usual due to Reform Rule
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November 17, 2010
(75 FR 70140)

NSR Program Status

No Delegation (EPA Region issues permits):
Massachusetts, New York, Puerto Rico, Virgin
Islands, Guam, American Samoa, all Indian
lands (even in SIP-approved States).

States where 12/31/02 NSR Reform revisions are in effect (generally, all delegated
areas). Revisions also apply in “no delegation” areas, including Indian lands, and to
specific delegated pollutants and sources. Nonattainment areas within States are not
delegated for that nonattainment pollutant.

Delegation was withdrawn 3/3/03 from the
following APCD in CA: Kern County, San Diego
County, Santa Barbara County, and Shasta
County,.

The Energy Facility Site Evaluation Council (EFSEC) permits
power plants >350 MW, but does not have full delegation.

CT: NO2
increments
delegated

EPA Implements

SIP approved
Mix of SIP-approved,
delegated, and EPA
implements
Partial delegation

Full delegation
State-adopted
Reform Rule not
yet SIP-approved
SIP-approved
Reform rule

Only 4 CA
Districts are
SIP-approved.

Last Update:
8/10/11

Clark County is SIP-approved;
NV state program is delegated

Maricopa & Pima Counties are
delegated; Pinal County and State are
SIP-approved.
EPA Has Disapproved Texas
NSR Reform SIP

NOTE: All nonattainment areas are SIP-approved (except
new non-attainment areas subject to 40 CFR 51 App S), so
the Reform Rule initially did not apply in any
nonattainment area, even in delegated States. States are
required to revise both attainment and nonattainment
rules, although some Regions are telling States to do
attainment rules first. Where a State Reform Rule is in
effect, all areas should be subject to Reform Rule
provisions, but you must check the State rule to be sure.

Potential to Emit (PTE)


Rebuffed by the courts under the 1980 rule,
EPA seemed willing to abandon the push to
use PTE as post-project emissions
 The Reform Rule, with its mandate for
Projected Actual Emissions (PAE), added
momentum for an overall change to nearly all
modification calculations
 But then EPA came roaring back with policy
and arm twisting to use PTE instead of PAE for
modified units and to use PTE for all
contemporaneous emissions in netting (4/4/11
Region 5 memorandum)
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PM2.5 ISSUES
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The Many Forms of Particulate
Matter Emissions©
Maximum PM-2.5 Emissions Components
Presumptive PM-2.5 Emissions Components (States can opt out of NOx)
Minimum PM-2.5 Emissions Components
Total PM-2.5 Direct Emissions
Total PM-10 Emissions

Filterable
Material

PM-2.5 Filterable

PM-10 Filterable

Total Filterable Particulate (PM)
Method 5 (+ condensables after
1/1/11)

Precursors

Condensable
Material
SO2

Method
201A used
for
filterable
PM-10 and
filterable
PM-2.5 (as
amended
12/21/10)

Considered
precursor in
all areas

NOx

Considered
precursor
unless State
demonstrates
otherwise

VOC

NH3

Considered
precursors only if
State demonstrates
them to be
significant
contributors

Includes gaseous emissions or liquid droplets which
condense to form PM at ambient temperatures. 72 FR
20664. Can represent 50% of total PM-2.5. Determined
using Method 202 with 2 dry impingers and nitrogen
purge (as of 12/21/10).

Particulate Matter (PM)


Until 1/2/11, this meant only the material
captured on the filter of the EPA Method 5
sampling train






Still does have that meaning for NSPS PM
standards and in thousands of PM limits in
permits that specify compliance using Method
5
Used to set PM significance level of 25 tpy for
NSR purposes
The NSPS standards and the PM NAAQS (in
the form of total suspended particulate, TSP)
made PM a regulated NSR pollutant
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Particulate Matter (PM)…


After 1/1/11, EPA’s definition of PM (in the PM2.5
implementation rule) went into effect, defining PM as total
filterable plus condensables






No discussion in preamble—have to look at regulatory
definition to see the change
Result of an editing change and not necessarily intended
by EPA
Creates several serious problems unless corrected:
• New definition conflicts with NSPS “definition” of PM as filterable
only
• Created a new pollutant that is not regulated anywhere in the Act,
so some question as to whether the “new” PM is a regulated NSR
pollutant
• “Old” PM is still a regulated NSR pollutant (through NSPS), but
doesn’t fit EPA’s new definition of PM. Does it still have the 25 tpy
significance level and other values?



EPA is working on this issue
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IMPLEMENTATION ISSUES
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IMPLEMENTATION ISSUES
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Major Issues














Status of rule components
State rule thresholds
Attainment/nonattainment areas
BACT/LAER issues
Attainment strategy and increment
demonstration challenges
Lack of offsets in NA areas
New increment dates
SIL averaging period
Precursor modeling
Adding condensibles to PM definition
Double-counting emissions
22

Status of Rule Components


Initial rule in 2008 required
implementation of PM2.5 analyses
immediately in nonattainment areas and
where EPA’s rule applied, yet did not have
the SIL, SMC, models, reference test
method, or increments
 Now fairly complete, but not until
December 2010 (effective date of SIL and
SMC)
 Increments not effective until 10/20/11
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Status of Rule Components…


One major issue is the disparity between
the areas where the EPA rule applies
(delegated/direct implementation) and
areas where the State rule applies (SIPapproved implementation)






PM2.5 requirements apply immediately in EPA
rule areas
SIP-approved States can use PM10 surrogate
policy until late 2011 (when revisions are due)

Created equity issues until 7/15/11
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State Rule Thresholds


EPA’s 10 tpy significance threshold for
PM2.5 direct, like all the specified
significance levels, prevents the
significance level from being “any”
increase




Reduces the number of major modifications
and the number of PSD analyses for trivial
increases
However, where a State rule has no PM2.5
threshold yet EPA has prohibited use of the
PM10 surrogate policy, any increase at a
major source is significant
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State Rule Thresholds…


Another potential inequity is that States get to
select whether NOx, VOC and ammonia will be
PM2.5 precursors






A downwind area may be more adversely affected
by a decision by a State that one or more of these
are not precursors
Of course, a demonstration that there is no
significant contribution is required

Even if there are no State inequities, there can
be timing issues for permitting (one day VOC
is not a precursor, the next day it is)
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Thresholds


The significance level and increments are more
stringent than the original PM increments because
they are based on a PM10 ratio





PM10 to PM ratio was set based on filterable PM only
Addition of condensables for PM10 and PM2.5 makes
the thresholds more stringent (direct PM2.5 and PM10
emissions can be higher than the original filterableonly PM emissions for combustion sources)

Based on the interpollutant trading ratios, the 40
tpy significance levels for SO2 and NOx as PM2.5
precursors is far too low (or the trading ratios are
too high)
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BACT/LAER Issues


Multiple BACT/LAER determinations for one
pollutant (PM2.5):







Filterable
Condensable
Precursors: SO2, probably NOx & possibly VOC
and ammonia

Challenges often focus on which series of
control devices to use




Some devices may do better at controlling
filterable, but are less effective on condensables
Some create one form of PM2.5 while controlling
another form of PM2.5
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BACT/LAER Issues…


Precursor BACT/LAER






BACT and LAER apply to any emissions units
with an increase in emissions, regardless of
amount, when there is a significant increase
in a pollutant as a result of the project
Issue is how to address precursors for a
change that is major only for precursors
For example, a project major only for SO2 in
an attainment area would determine BACT
for SO2. should it also determine BACT for
SO2 as a PM2.5 precursor and if so, what if
there are two separate “best” technologies:
which do you select?
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BACT/LAER Issues…
 In

PM2.5 nonattainment areas, even
small sources of SO2 are likely to end
up with scrubbers for SO2 as LAER.
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Attainment/Nonattainment
Areas


Attainment plans rely on emissions
inventories, but there is still a lack of
PM2.5 emissions factors and inventories
for many sources/areas




Often, all the PM emissions are assumed to be
PM2.5, but if the PM emissions are filterable,
PM2.5 emissions will be underestimated

Difficult to factor in the effect of
precursors—not required for now, but
how to address in attainment plans?
31

Attainment/Nonattainment
Areas…


There is a large burden on State and local
agencies resulting from these rapid
changes







2006 NAAQS revision is yet to be
implemented (see timeline)
Yet, EPA is already looking at a 2011 PM2.5
NAAQS revision.
So states have lot of catching up to do.
In addition, PM2.5 increments may be revised
if EPA keeps revising the NAAQS
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Attainment strategy and
increment demonstration
challenges


High background levels—some very close to the
NAAQS
 Long range transport and chemical
transformations—precursors become especially
important yet there are few tools for addressing
the effects of upwind precursor increases
 State-by state precursor determinations




A precursor in one area may not be a precursor in
another (or may have a different threshold)
Can make attainment strategies difficult if an upwind
area does not have the same precursor
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Lack of Offsets in
Nonattainment Areas


PM2.5 filterable offsets are difficult to find
and costly when they are available
 Alternative of NOx and SO2 offsets is also
costly at the ratios preferred by EPA




Pool of emissions not well developed for SO2
(few nonattainment areas) and NOx
reductions also sought in ozone
nonattainment areas
If a source decides to use NOx or SO2 for
PM2.5 filterable offsets, that rapidly depletes
offset pool because of high ratios
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Offset Issues


Quantification of PM2.5 direct emissions,
especially condensables, is still an issue








Reference test method published December
2010
Prior condensable test results at combustion
and other SO2, VOC, and NOx sources likely
incorrect due to artifacts, so very little
“correct” data
Means few emission factors available

RACT requirements encroaching on any
controls that might generate offsets
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New Increment Dates
 Subtle

but very important effect in
attainment areas
 Not only are the PM2.5 increments
more stringent than the original PM
increments, but also EPA (for the first
time) has “reset” the major and minor
source baseline dates
 PM10 increments used the original
baseline dates
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New Increment Dates…


Original PM major source baseline date
was January 6, 1975






In most areas, PM, SO2, and NOx emissions
were higher then than they are now due to
more controls or shutdowns
Every reduction at major sources since that
time has expanded available increment
“Resetting” the major source baseline date to
10/20/10 means that all those reductions are
part of the baseline, so any remaining
“expansion” increment is unavailable for
PM2.5
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New Increment Dates…


Minor source baseline dates also “reset”—will
be set by the first complete PSD permit
application following the trigger date (10/20/11)
for a source or modification that will locate in
that baseline area or have a significant impact
on a baseline area




Emissions increases and decreases at all sources
since the minor source baseline date affect
increment, but generally there have been more
decreases than increases
All those decreases are lost when the date is
reset—all the remaining “expanded” increment
disappears
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Increments
 EPA

set increments based on approach
that PM2.5 is a new pollutant




Kept PM10 increments, including annual
increment, even though the annual PM10
NAAQS was repealed
Any major NSR PM source permit after
10/20/11 will have to address up to four
PM-based increments
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SILs


States not required to include SILs in their
rules, so may not be available in some
SIP-approved States
 Still unclear how sources are to
demonstrate impacts are below the PM2.5
SIL




Guidance is out for using SILs in modeling for
NAAQS compliance, but not for increments
EPA promised such guidance following
promulgation of the increments, but has not
yet done so
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Precursor Modeling
 EPA

deliberately did not limit the
modeling of impacts to direct PM2.5 (75
FR 64886)




Rule language allows agency to require
precursor modeling as soon as it feels that
such modeling can be conducted
May create a number of transition and
technical issues in the near future
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1-Hour NAAQS
 New

1-hour NO2 and SO2 NAAQS
creating problems for stationary
sources
 Many source model violations
 EPA modeling policy has made things
worse
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Important 2009 NSR Actions
DATE

ACTION

1/13/09

Public Nuisance. In NC v. TVA, court orders TVA to control several
plants in TN, citing public nuisance law [22W, 22X]

1/15/09

Aggregation. EPA’s ‘Aggregation Rule’ Final Action interprets current
rule to mean that projects should be aggregated only if “substantially
related” and establishes rebuttable presumption that activities at a plant
are not substantially related if they occur 3 or more years apart. (74 FR
2376)
Took no action on proposed project netting rule. (74 FR 2376)
Withdrew proposed rule on debottlenecking. (74 FR 2460)

1/22/09

Revisiting NSR Issues. First of several EPA objections to Title V
permits that actually revisit NSR issues [16G] (see also [26C, 25O,
26E])
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2009 NSR Actions…
DATE

ACTION

2/13/09

Aggregation. EPA delayed effective date of the 1/15
‘Aggregation Rule’ until 5/18/09 and convened “a proceeding for
reconsideration” of the rule (74 FR 7193)

2/18/09

GHG. EAB continues remand of permits to evaluate whether CO2
should be controlled by BACT (see In re Deseret Power Electric
Cooperative for the first such EAB remand, 11/13/08) [24K, 21O]

3/25/09

PM2.5. PM2.5 test methods (filterable and condensable (CPM))
proposed and comment on ending transition period for CPM earlier
than 1/1/11 solicited (74 FR 12970)

4/10/09

GHG. Greenhouse Gas Reporting Rule proposed (74 FR 16448)
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2009 NSR Actions…
DATE

ACTION

4/24/09

Reasonable Possibility. EPA agrees to reconsider, but does not stay,
Reasonable Possibility rule [24Y]

4/27/09

GHG. EPA Region 9 files motion for voluntary remand to reconsider
CO2 BACT in Desert Rock Energy Company EAB appeal [24Z]

5/14/09

Aggregation. Aggregation Rule effective date stayed to 5/18/10 (74
FR 22693)

5/21/09

PM2.5. First FR notice of approval of interpollutant PM2.5 precursor
trading (offset) ratios (York Co., PA) (74 FR 23856)

6/1/09

PM2.5. EPA agrees to stay the PM2.5 Implementation Rule
grandfathering provisions until 9/1/09 and to reconsider several key
provisions in the rule (74 FR 26098)
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2009 NSR Actions…
DATE

ACTION

7/2/09

Source Definition-Common Control Iowa District Court
upholds use of SEC definition of “control” in determining
whether two facilities are under common control [25G]

7/7/09

GHG. Georgia Appeals Court rules that CO2 is not a regulated
pollutant so permits do not require CO2 limits [25S]

7/23/09

PM2.5. EPA proposes to extend stay of PM2.5 grandfathering
provisions an additional 9 months (74 FR 36427)

9/21/09

GHG-Public Nuisance. 2nd Circuit upholds use of public nuisance
suits to challenge GHG emissions [26J]

9/22/09

PM2.5. EPA stays PM2.5 grandfathering provisions until 6/22/10
(74 FR 48153)
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2009 NSR Actions…
DATE

ACTION

9/22/09

Source Definition. EPA withdraws1/12/07 memorandum on oil and
gas field “source” determinations [25X]

9/24/09

BACT-IGCC. EAB remands Desert Rock permit per Region 9’s
request. Region 9 must justify excluding IGCC from BACT
analysis. [25Y]

9/28/09

GHG. EPA proposes to regulate GHG (3 of the 6 pollutants: CO2,
methane, N2O) via light-duty vehicle standards (74 FR 49454)

9/30/09

Fugitive Emissions. Fugitive Emissions (FE) Rule stayed from
9/30/09 to 12/30/09. Also, EPA will reconsider entire rule. (74 FR
50115)

10/7/09

Regulated Pollutant. EPA proposes to reconsider, but does not stay,
the Johnson memorandum regarding pollutants “subject to
regulation” (regulation must require actual control of pollutant) (74
FR 51535)
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2009 NSR Actions…
DATE

ACTION

10/8/09

Source Definition. Administrator grants objection to Colorado Title
V permit on basis that evaluation of other sources (for aggregation)
within a “city block” was insufficient distance, overturning the 2007
oil and gas field memorandum [23U]

10/16/09

GHG-Public Nuisance. 5th Circuit upholds use of public nuisance
suits to address GHG emissions

10/27/09

Tailoring Rule. EPA proposes Tailoring Rule for GHG (74 FR
55292)

10/30/09

GHG Reporting Rule. Greenhouse Gas Reporting Rule
promulgated, effective 12/29/10 (74 FR 56260)
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2009 NSR Actions…
DATE

ACTION

11/27/09 PM2.5. Georgia, Illinois, and Pennsylvania found to have failed to
submit attainment plans for PM2.5. Effective 11/27/09, major NSR
applicants are subject to 2:1 offsets. (74 FR 62251)
12/11/09 Fugitive Emissions. FE Rule stay extended to 3/31/10 (74 FR
65692)
12/15/09 BACT-Clean Fuels. Administrator objects to combined Title V/PSD
permit on basis that natural gas was not considered in BACT
analysis (in place of coal) [26L]

12/30/09 GHG Endangerment Finding. Administrator finds that 6 GHG
emissions endanger public health and welfare (74 FR 66496)
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2010 NSR Actions
DATE

ACTION

1/20/10

PM2.5. EPA required demonstration that PM10 was an reasonable
surrogate for PM2.5 with the Trimble Co., KY, Generating Station [27F]

2/9/10

NO2 NAAQS. EPA promulgates new 1-hour NO2 standard of 100 ppb
based on the 3-year average of the 98th percentile of the yearly
distribution of 1-hour daily maximum concentrations. (75 FR 6474)

2/11/10

Fugitive Emissions. EPA proposes an additional 18 month stay to the
existing stay of the Fugitive Emissions Rule (75 FR 6823)

2/11/10

PM2.5. EPA proposes to repeal the PM2.5 grandfathering provision
and end the PM10 surrogate policy (75 FR 6827)

3/8/10

Reform Rule. EPA denies NRDC and Sierra Club petitions to
reconsider and stay portions of the recently approved Wisconsin NSR
Reform Rule SIP. This is the first indication that EPA may be willing to
approve other submitted Reform Rule SIPs. (75 FR 10415)

50

2010 NSR Actions…
DATE

ACTION

3/30/10

Project Netting. Region 2, in a letter to Hovensa, states that
project netting is not allowed, even for projects that comprise only
existing units. [27J]

3/31/10

Fugitive Emissions. EPA extends stay of Fugitive Emissions Rule an
additional 18 months, to October 3, 2011 (75 FR 16012)

4/2/10

Regulated Pollutants. EPA Final Action on reconsideration of
interpretation of regulations that determine pollutants covered by CAA
programs. EPA decided to continue interpretation that provisions must
require actual control and set that date for the Title II GHG regulation
as no earlier than 1/2/11 (assuming the rule affects model year 2012
vehicles). EPA also decided not to provide grandfathering of complete
permit applications. (75 FR 17004)
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2010 NSR Actions…
DATE

ACTION

4/12/10

1-Hour NO2 NAAQS. Permits issued after this date must address
whether they will cause or contribute to exceedance of the new shortterm NO2 NAAQS.

4/15/10

Aggregation. EPA seeks comment on reconsideration of rule, states
that EPA’s preferred option is to revoke the Aggregation Rule, and
proposed extending the stay of the rule an additional 6 months. (75 FR
19567)

5/7/10

GHG Regulation. EPA promulgates light duty vehicle rule regulating
some GHG emissions from tailpipes. Effective on 2012 models, so
EPA considers GHG regulated after 1/1/11. (75 FR 25324)

5/18/10

Aggregation. EPA delays effective date of rule until the proceeding for
judicial review is completed or EPA completes the reconsideration of
the rule. (75 FR 27643)
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2010 NSR Actions…
DATE

ACTION

6/3/10

Tailoring Rule. Final rule, effective 8/2/10, phases in NSR GHG
permitting:
• Step 1. Beginning 1/2/11, PSD/Title V requirements apply to sources if
the sources are subject to PSD or Title V anyway due to their non-GHG
pollutants. PSD applies to projects that increase net CO2e by at least
75,000 tpy if project also significantly increases emissions of at least
one non-GHG pollutant.
• Step 2. Beginning 7/1/11, new sources of at least 100,000 tpy CO2e
and modifications with at least a net 75,000 tpy CO2e increase are
subject to PSD.
• Exception for both steps: not subject to PSD for GHG unless GHG
emissions also exceed the corresponding mass-based triggers (100/250
tpy). For example, a new listed source with 5 tpy of SF6 = 119,500 tpy
CO2e, but the SF6 does not equal the 100 tpy mass threshold.
(75 FR 31514)
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2010 NSR Actions…
DATE

ACTION

6/9/10

Project Netting. Second EPA letter to Hovensa prohibiting inclusion of
emissions decreases in calculating project emissions increases. [28W]

6/15/10

GHG Reporting Rule. EPA proposes technical corrections and
clarifications to the 10/30/09 Mandatory Reporting Rule

6/22/10

SO2 NAAQS. EPA promulgates a 1-hour SO2 standard of 75 ppb,
based on the 3-year average of the annual 99th percentile of 1-hour
daily maximum concentrations. (75 FR 35520)

7/12/10

GHG Reporting Rule. EPA adds 4 source categories to the list of those
required to report GHG: magnesium production, underground coal
mines, industrial wastewater treatment, and industrial waste landfills.
9(75 FR 39736)

7/28/10

RMRR. NC District Court rules that industry practice should be
taken into account in determining what is routine. [28O]
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2010 NSR Actions…
DATE

ACTION

8/2/10

GHG Permitting. Texas refuses to change its rule to regulate GHG and
castigates EPA ‘s ‘unlawful’ approach to doing so. [28N]

8/23/10

1-Hour SO2 NAAQS. Permits issued after this date must address
whether they will cause or contribute to exceedance of the new shortterm SO2 NAAQS.

9/2/10

GHG Permitting. EPA proposes a FIP to apply in any State that is
unable to submit a corrective SIP revision to ensure that the State has
authority to issue NSR permits for GHG sources. (75 FR 53883)

9/2/10

GHG Permitting. EPA proposes to find that 13 States with EPAapproved SIPs are substantially inadequate because they do not
appear to apply PSD requirements to GHG-emitting sources. (75 FR
53892)

10/20/10

PM2.5. EPA issues increments, SILs, and SMC for PM2.5. (75 FR
64864)
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2010 NSR Actions…
DATE

11/10

ACTION

GHG Permitting. EPA issues PSD and Title V GHG Permitting
Guidance (mainly applicability and BACT) [29E]

12/13/10

GHG Permitting. EPA makes finding that 13 states (15 programs) with
SIP-approved programs are substantially inadequate because they do
not apply PSD requirements to GHG. EPA issues a SIP call for each
state to revise inadequacies by deadlines ranging from 12/22/10 to
12/1/11. (75 FR 77698)

12/21/10

PM2.5. EPA issues final rule for measuring filterable PM10 and PM2.5
and for measuring condensable PM emissions. (75 FR 80118)

12/29/10

GHG Permitting. EPA makes finding that Arizona, Arkansas, Florida,
Idaho, Kansas, Oregon, and Wyoming (7 of the 13 listed on 12/13/10)
failed to submit the required SIP revisions by the required date of
12/22/10. EPA planned to promulgate a FIP for each State in a
separate action. (75 FR 81874)
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2010 NSR Actions…
DATE

ACTION

12/30/10

GHG Permitting. EPA promulgates a FIP allowing it to permit GHG
sources in Arizona (Pinal County and the rest of the State, excluding
Maricopa County, Pima County, and Indian Country), Arkansas, Florida,
Idaho Kansas, Oregon, and Wyoming. (75 FR 82246)

12/30/10

GHG Permitting. EPA promulgates rule raising the Title V GHG
thresholds in 33 States (including DC and the Virgin Islands) with
approved Title V programs, effective 12/30/10. The GHG “double”
threshold of 100,000 tons CO2e and 100 tons mass GHG reduces the
number of sources required to obtain Title V permits after 7/1/11. The
mechanism EPA used was to limit EPA’s previous approval of these Title
V programs. (75 FR 82254)

12/30/10

GHG Permitting. EPA narrows its previous approval of SIP PSD
programs in 24 States to the extent that they apply PSD to GHGemitting sources below the threshold in the final Tailoring Rule. (75 FR
82536)

57

2011 NSR Actions
DATE

ACTION

1/2/11

GHG Permitting. GHG become regulated pollutants for some “anyway”
sources (see Tailoring Rule)

1/2/11

PM2.5. Condensables must be counted in determining emissions for all
forms of PM (PM2.5, PM10, and PM)

1/7/11

GHG Permitting. EPA posts its first GHG BACT review comments
(Nucor Steel, Louisiana) [29P]

1/12/11

GHG Permitting. EPA agrees to defer CO2 permitting for biomass-fired
and other biogenic sources [29R]
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2011 NSR Actions
DATE

ACTION

3/30/11

Fugitive Emissions. Effective 3/30/11, EPA issues an interim rule
to revert back to regulatory language that existed prior to the
12/19/08 Fugitive Emissions Rule amendments. After public
comment, EPA will issue a final rule that will be in effect until EPA
completes its reconsideration of the Fugitive Emissions Rule. (Note: the
e-CFR created an error that was not in the FR notice: the FR provided
an edited version of 52.21d(b)(3)(iii)(b) that the e-CFR mistakenly put
into 52.21(b)(3)(ii)(b)). 76 FR 17548

5/18/11

PM2.5. EPA repeals the “grandfather” provision where EPA’s rule
is implemented. EPA took no final action on its proposal to end early
the 1997 PM10 surrogate policy in SIP-approved States, but that policy
had ended two days earlier anyway. 76 FR 28646

7/1/11

GHG Permitting. New and modified sources exceeding the
100,000/75,000 tpy CO2e thresholds (and a mass emissions increase)
are subject to permitting (see Tailoring Rule)
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2011 NSR Actions
DATE
7/1/11/11

8/23/11

ACTION
Indian Country. EPA promulgates final rule for permitting in Indian
country. 76 FR 38748

Emissions Calculation. Michigan US District Court opinion validates
voluntary limitation of post-project emissions to avoid PSD applicability
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