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International Initiatives – Kyoto Protocol

Kyoto Protocol in effect; 184 countries subject to the 
treaty as of January 14, 2009.
U.S. has not ratified the Protocol.
Sets country-specific targets for reductions of 6 GHGs 
to 8% below 1990 levels.  
• CO2, methane, nitrous oxide, hydrofluorocarbons, 

perfluorocarbons, and sulfur hexafluoride
Initial targets are for 2008-2012.
Expires in 2012.
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International Initiatives – Post-Kyoto

December 2009 meeting in Copenhagen to put 
in place successor agreement to Kyoto 
Protocol
Big issues:
• Post-2012 control scheme
• Sign up U.S.
• Sign up developing nations
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Greenhouse Gas Litigation
Massachusetts v. EPA, 127 S.Ct. 1438 (2007).
• S. Ct. decision (5-4) issued April 2, 2007:

CO2 and other GHGs are “pollutants” under 
CAA.
EPA’s policy justifications for inaction not 
reasonable.
Remand back to EPA to determine whether 
GHGs “may reasonably be anticipated to 
endanger public health or welfare.”
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April 24, 2009 – EPA’s proposed “endangerment 
finding” published (74 FR 18886):
• “Atmospheric concentrations of greenhouse gases 

endanger public health and welfare within the 
meaning of Section 202(a) of the Clean Air Act.”

• Findings made with respect to six greenhouse gases 
that together constitute the root of the climate change 
problem: carbon dioxide, methane, nitrous oxide, 
hydroflourocarbons, perflourocarbons, and sulfur 
hexaflouride.

60-day public comment ended on June 23.

Greenhouse Gas Litigation
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Greenhouse Gas Litigation
GHGs in nuisance context
• Comer v. Murphy Oil, 1:05-cv-436-LG-RHW, S.D. 

Miss.: Hurricane Katrina victims alleged GHG 
emissions strengthened storm.  Dismissed by district 
court on August 30, 2007.  Reversed on October 16, 
2009, by 5th Circuit (No. 07-60756), which held that 
the plaintiffs had standing to press their public and 
private nuisance, trespass, and negligence claims. 

• Korinsky v. EPA, 1:05-cv-859-NRB, S.D. NY: 
Resident sued EPA, NY state, and NYC for creating 
public nuisance with GHG emissions.  Dismissed by 
district court for lack of standing.  Dismissal affirmed 
by 2d Circuit on August 10, 2006.
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Greenhouse Gas Litigation
GHGs in Nuisance context (cont’d)
• Connecticut v. American Electric Power Co, Inc., 05-5104-cv 

(2d Cir. 2009).
Public nuisance lawsuit against five power companies 
alleging the companies contributed to global warming 
through their emissions of carbon dioxide.
District Court dismissed the suit:

• nonjusticiable political question
Second Circuit reversed and remanded:

• Although the issue of climate change may have political 
implications, plaintiffs’ claims did not present a 
nonjusticiable political question.

• Plaintiffs alleged sufficient facts showing that their 
injuries were fairly traceable to the defendants’ 
emissions.
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Greenhouse Gas Litigation
GHGs in PSD context
• Friends of Chattahoochee, Inc., et al. v. Couch, 

2008-CV-16398 (Superior Court of Fulton County, 
GA).

Georgia state court found that PSD permit 
cannot be issued without CO2 limitations based 
on BACT analysis.
July 7, 2009 - Reversed by Georgia Court of 
Appeals – Permit was not required to include a 
CO2 emission limitation.
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Greenhouse Gas Litigation
GHGs in PSD context (cont’d)
• In re: Deseret Power Electric Cooperative, No. 07-03 

(Envtl. App. Bd. Nov. 13, 2008)
No evidence of a Congressional intent to compel EPA 
to apply BACT to GHGs
Permit is remanded to the Region for it to:

• consider whether or not to impose a CO2 BACT 
limit in light of EPA’s discretion to interpret, 
consistent with the CAA, what constitutes a 
“pollutant subject to regulation under this Act” 
and 

• to develop an adequate record for its decision.
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Prevention of Significant Deterioration
Prevention of Significant Deterioration and Title V 
Greenhouse Gas Tailoring Rule
• Proposed Rule – Sept. 30, 2009
• Applies to NSR and Title V permits
• Sets a major source threshold of 25,000 tons per year 

of greenhouse gases (carbon dioxide, methane, nitrous 
oxide, hydrofluorocarbons, perfluorocarbons, and 
sulfur hexaflouride)

• 60-day comment period to follow after publication in 
the Federal Register
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Mandatory Reporting Rule
GHG Mandatory Reporting Rule
• Final Rule signed Sept. 22, 2009 
• Allows use of best available data in lieu of 

required monitoring methods from Jan.-March 
2010; further extension available.

• Reporting requirements delayed for several source 
categories:
• Oil and natural gas systems
• Underground coal mines
• Wastewater treatment
• Suppliers of coal

• Ethanol production
• Fluorinated GHG production
• Industrial landfills
• Magnesium production
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Western Climate Initiative (WCI)
• Arizona, California, Oregon, New Mexico, Washington, 

Utah, Montana, and Canadian provinces of British 
Columbia and Manitoba.

Midwestern GHG Reduction Accord
• Minnesota, Wisconsin, Illinois, Indiana, Iowa, Michigan, 

Kansas, Ohio and South Dakota, and the Canadian 
Province of Manitoba.

Northeast Regional Greenhouse Gas Initiative 
(RGGI)
• Connecticut, Delaware, Maine, Maryland, Massachusetts, 

New Hampshire, New Jersey, New York, Vermont, and 
Rhode Island.

Regional Initiatives
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Most recent RGGI Auction results:
Fourth auction – June 17, 2009  
• 30.8 million 2009 allowances sold at $3.23 per ton
• 2.2 million 2012 allowances sold at $2.06 per ton

Fifth auction – September 9, 2009
• 28.4 million 2009 allowances sold at $2.19 per ton
• 2.2 million 2012 allowances sold at $1.87 per ton

Regional Initiatives
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Obama-Biden Climate Change Policy
Support the implementation of a cap-and-trade system 
• Goal to reduce carbon emissions 80% below 1990 levels by 

2050.
Re-Engage with the U.N. Framework Convention on 
Climate Change (UNFCCC).
Create a Global Energy Forum
• Would include all G8 members along with Brazil, China, 

India, Mexico, and South Africa.
• Would work to develop a post-Kyoto framework.

The White House has acknowledged that it is not likely that 
Congress will pass climate change legislation before Dec. 
2009 meeting in Copenhagen.
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Possible Federal Legislation

The American Clean Energy and Security Act 
of 2009 
• H.R. 2454
• Waxman-Markey
• Approved by the House of Representatives on 

June 26, 2009
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Possible Federal Legislation

American Clean Energy and Security Act (Cont’d)
• Cap-and-trade system: 

3% reduction from 2005 GHG levels by 2012.
17% reduction from 2005 GHG levels by 2020.
42% reduction from 2005 GHG levels by 2030.
83% reduction from 2005 GHG levels by 2050.
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Possible Federal Legislation

American Clean Energy and Security Act (Cont’d)
• Other Provisions:

Requires retail electricity suppliers to meet a certain 
percentage of their load with electricity generated from 
renewable resources like wind, biomass, solar, and 
geothermal (6% in 2012; 20% in 2020);
Through 2025, requires that 13% of pollution 
allowances be allocated to investments in clean energy 
and energy efficiency.
Promotes energy efficiency in new buildings (30% more 
efficient in 2012; 50% more efficient in 2016)
Requires EPA to promulgate carbon emission standards 
for heavy-duty vehicles and off-road vehicles.
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Possible Federal Legislation

Clean Energy Jobs and American Power Act 
• S. 1733
• Boxer-Kerry
• Released on September 30, 2009



New Orleans  |  Lafayette  |  Houston                    |   19

Possible Federal Legislation

Clean Energy Jobs and American Power Act (Cont’d)
• Cap-and-trade system: 

3% reduction from 2005 GHG levels by 2012.
20% reduction from 2005 GHG levels by 2020.
42% reduction from 2005 GHG levels by 2030.
83% reduction from 2005 GHG levels by 2050.
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Possible Federal Legislation

Clean Energy Jobs and American Power Act (Cont’d)
• Other provisions: 

Requires EPA to establish greenhouse gas emission 
standards for new heavy-duty vehicles and engines.
Requires EPA to promulgate regulations to minimize 
the risk of escape to the atmosphere of carbon dioxide 
injected for geological sequestration.
Provides allowances to states to conduct cost-effective 
building retrofits.
Authorizes the Secretary of Education to award grants 
to develop programs of study focused on jobs in the 
fields of clean energy and climate change mitigation.
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Possible Federal Legislation

Similarities: 
• Apply to entities that emit over 25,000 tons of CO2

equivalent per year (with some exceptions).
• Covered entities include:

Electricity sources
Fuel producers and importers
Fluorinated gas producers and importers
Geological sequestration sites
Industrial stationary sources
Industrial fossil fuel-fired combustion devices
Local distribution companies
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Possible Federal Legislation

Similarities (cont’d.): 
• Same general mechanism:

Cap-and-trade system with emission allowances
4 auctions per year (single-round, sealed-bid)
One emission allowance is equal to one ton of CO2
equivalent of GHGs.
Covered entity may emit GHGs equal to the 
number of emissions allowances it holds.
In addition to emissions allowances, 2 billion tons 
of CO2 equivalent GHGs may be emitted through 
the use of offset credits.
Violation of CAA to emit GHGs in excess of 
allowances.
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Possible Federal Legislation

Similarities (cont’d.): 
• Feedstock Credit

Fuel producers and importers must hold 1 emission 
allowance for each ton of carbon dioxide equivalent 
of greenhouse gas that would be emitted from the 
combustion of any petroleum-based or coal-based 
liquid fuel, petroleum coke, or natural gas liquid, 
produced or imported by such entity during the 
previous calendar year for sale or distribution in 
interstate commerce, assuming no capture and 
sequestration of any greenhouse gas emissions.



New Orleans  |  Lafayette  |  Houston                    |   24

Possible Federal Legislation
Similarities (cont’d.): 
• Feedstock Credit 

Industrial stationary sources must hold 1 emission allowance 
for each ton of carbon dioxide equivalent of greenhouse gas 
that such covered entity emitted in the previous calendar year, 
excluding emissions resulting from:

• The combustion of petroleum-based or coal-based liquid 
fuel

• The combustion of natural gas liquids
• The combustion of renewable biomass or gas derived from 

renewable biomass
• The combustion of petroleum coke or gas derived from 

petroleum coke
• The use of any fluorinated gas that is a greenhouse gas 

purchased for use at the covered entity except nitrogen 
trifluoride.
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Possible Federal Legislation

Similarities (cont’d.): 
• Authorize companies in energy intensive 

sectors to receive rebates to compensate for 
additional costs incurred under the program.

• Must satisfy: 
An energy or greenhouse gas intensity 
standard, and
A trade intensity standard.



New Orleans  |  Lafayette  |  Houston                    |   26

Possible Federal Legislation

Differences:
• House bill

17% reduction from 2005 GHG levels by 
2020.

• Senate bill
20% reduction from 2005 GHG levels by 
2020.



New Orleans  |  Lafayette  |  Houston                    |   27

Possible Federal Legislation

Differences (cont’d):
• House bill

One-half of a covered entity’s offset credits 
may come from international offset credits.

• Senate bill
One-quarter of a covered entity’s offset 
credits may come from international offset 
credits.
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Possible Federal Legislation

Differences (cont’d):
• House bill

Includes actual percentages of emissions 
allowances to be allocated for specific 
purposes.

• Senate bill
Includes the purposes for which emission 
allowances are to be allocated but not the 
specific percentages for each purpose.
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Possible Federal Legislation

Differences (cont’d):
• House bill

Precludes EPA from regulating GHGs under 
existing Clean Air Act provisions

• Senate bill
Allows EPA to retain authority to regulate 
GHGs under existing Clean Air Act 
provisions.
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Possible Federal Legislation
Differences (cont’d):
• House bill

Establishes “strategic reserve” of allowances.
• 2012 trigger price - $28
• 2013-2014 – price of previous year increased by 5% 

(plus rate of inflation).
• 2015 and onward – 60% above a rolling 36-month 

average of the daily closing price.
• Senate bill

Establishes “market stability reserve” of allowances.
• 2012 trigger price - $28
• 2013-2017 – price of previous year increased by 5% 

(plus rate of inflation).
• 2018 onward - price of previous year increased by 7% 

(plus rate of inflation).
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Possible Federal Legislation

Differences (cont’d):
• House bill

EPA Administrator appoints Offsets Integrity 
Advisory Board (charged with recommending 
which types of GHG emissions-reducing projects 
are eligible to produce offsets)

• Senate bill
President appoints Offsets Integrity Advisory Board
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